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                   Marriage constitutes the basis 
of social organization .Hindu law regards 
marriage as a sacrament, indissoluble 
and eternal. It is sacred that no party can 
dissolve it at will, particularly wife. This 
can be evident from the declaration of 
Manu that “neither by sale nor by 
desertion is wife released from the 
husband1.” Thus there was an element of 
inherent injustice on the wife, 
throughout her life. To tackle such 
inequalities among husband and wife and 
to protect the sacramental aspects of 
marriage, the Personal Laws enacted 
certain matrimonial remedies. One of 
such remedy is that of Restitution of 
Conjugal Right. This right finds its origin 

in the Jewish Laws. British introduced 
this to us in the name of social reforms. 

 “Restitution” basically means 
“restoring to a party to its original 
place”2, whereas “conjugal” means, “of 
relating to marriage or to married 
persons and their relationship”3. So the 
question which we ask ourselves is what 
right we are going to restitute? By doing 
so, are we violating Article 14 and Article 
21 of the Constitution? 

Personal Laws and Conjugal Rights: 

Under Hindu marriage Act, 1955, 
section 9 speaks about this remedy. It 
runs like this “when either husband or 
the wife has, without reasonable excuse, 
withdrawn from the society of the other, 
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aggrieved party may apply, by petition to 
the district court, for restitution of 
conjugal rights and the court, on being 
satisfied of the truth of the statements 
made in such petition and that there is 
no legal ground why the application 
should not be granted, may decree 
restitution of conjugal rights 
accordingly4.” 

Hindu Law stressed on the wife’s 
obedience to her husband, but it did not 
laid down any procedure for compelling 
her to return to her husband against her 
will5.It must be noted that such a concept 
existed in England in 19th century and 
was introduced in India in the case of 
Moonshed buzloo rhueen v. Shumsoon 
nissa begam 6where such compelling was 
considered as specific performance. This 
remedy is available to Christians under 
section 32 and 33 of the Indian Divorce 
Act, 1860, to parsis under section 36 of 
the Parsi Marriage and Divorce Act, 1936 
and inter caste marriages will be 
governed by section 22 of Special 
Marriage Act, 1954. 

Taking all the personal Laws into 
consideration we can lay down certain 
elements in common to prove. In that 
first which comes is Withdrawal from 
society. Making it more clear it means 
withdrawal from cohabitation. The next 
question that derives is what constitutes 
a reasonable excuse? Any matrimonial 
conduct which is grave and weighty will 
amount to a reasonable excuse. The court 
in various cases held that the following 
situations will amount to a reasonable 
excuse to act as a defense in this area; 

1. A ground for relief in any 
matrimonial cause. 

2. A matrimonial misconduct not 
amounting to a ground of a 

matrimonial cause, if sufficiently 
weighty and grave. 

3. Such an act, omission or conduct 
which makes it impossible for the 
petitioner to live with the 
respondent. 

It must be noted that this concept is 
only a secondary one7. Primarily onus 
rests with the petitioner. Once the 
petitioner has proved his case, then only 
burden of proof will shift to the other 
party to prove the defense of reasonable 
excuse or cause. Once it fails, the court 
will give the decree for restitution of 
conjugal rights. Here it is interesting to 
note that disobedience to such a decree 
is willful as it is held under section 13 
(1-A) (ii) of the Hindu marriage Act 8,if 
the spouse fails to restitute after one 
year after such a decree ,it can amount 
to a condition of divorce. And this 
section 13 (1-A)(ii) of Act leads to the 
problem of insincerity of the petition9  as 
it is misused to attain certain ulterior 
purposes other than reunion. 

Another drawback of this remedy is that 
it is used as a defense for maintenance 
suit .In order to frustrate the wife’s 
claim for maintenance the husband will 
file this petition and to eyewash the 
society, after the decree of restitution he 
will stay with the wife and leaves his 
wife afterwards. Then after a year he 
will file for divorce on the ground that 
there has been no restitution for a year. 
There are a lot number of cases to prove 
this point10. 

Constitutional validity of section 9 for 
the first time came up in the case of T. 
Sareetha V.Venkatasubbiah11.In this 
case sareetha claimed that section 9 of 
the Act is liable to be struck down as 
violative of the fundamental rights in 
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part III of the Constitution of India, 
specifically Article 14 and 21.Justice 
Choudary held that section 9 is a savage 
and barbarous remedy, violating the 
right to privacy and human dignity 
guaranteed by Article 21 of the 
Constitution. It denies the women her 
free choice whether, when and how her 
body is to become the vehicle for the 
procreation of another human being. 
The woman loses her control over her 
most intimate decisions. Clearly 
therefore, the right to privacy 
guaranteed by Article 21 is flagrantly 
violated by a decree of restitution of 
conjugal right12.  

But Supreme Court upheld the validity 
of section 9 of Hindu Marriage Act, in 
the case of Saroj rani V.Sudarshan 
kumar chandh13, by stating that if the 
purpose of the decree for restitution of 
conjugal right in the said Act is 
understood in its proper perspective it is 
not violating Article 14 and 21 of the 
constitution. So for a proper 
understanding we have to go through 
Article 14 and 21 with a broader 
perspective. 

What Article 14 laid down is that “the 
state shall not deny to any person 
equality before the law and equal 
protection of Law with in the territory 
of India”14. Here equality before Law is 
maintained in this section as it equally 
applicable to both the genders. But what 
about the rule, “like should be treated 
alike and not that unlike should be 
treated alike”15. When the court is 
pronouncing this kind of a decree the 
court is forcing the wife against her will.  
By doing this the consequences are 
unequal. The wife only is undergoing 
the changes like she have to bear a child 
against her wishes and this would affect 
her choice to determine when she wishes 

to use her body for procreation. Whereas 
husband does not suffer any such 
consequence, so in this sense Is it not 
like unlike are treated equally? 

Article 21 states that “No person shall 
be deprived of his life or personal liberty 
except according to the procedure 
established by Law”16.Though it is 
narrated in a negative language it 
confers on every person the right to life 
and personal liberty. By giving 
restitution we are forcing a woman to go 
against her will and deprived her choice. 
Rather than giving this kind of remedy 
we can make use of remedies such as 
judicial separation and divorce, which 
will give due respect to Article 21 of the 
constitution. 

The concept of restitution of conjugal 
right was borrowed from the British 
Law. However the British have 
abolished the provision from their Laws 
by The Matrimonial Proceedings Act of 
1970.In such a situation it becomes 
difficult to appreciate why Indian Law 
are keen to adopt this rule which has 
undesirable social consequences and 
which is violative of the constitution! 
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